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AMENDATORY SECTION (Amending Order 95-17, filed 9/30/96, effective
10/31/96)

WAC 173-27-280  Civil penalty.  (1) A person who fails to
conform to the terms of a substantial development permit,
conditional use permit or variance issued under RCW 90.58.140, who
undertakes a development or use on shorelines of the state without
first obtaining a permit, or who fails to comply with a cease and
desist order issued under these regulations may be subject to a
civil penalty by local government.  The department may impose a
penalty jointly with local government, or alone only upon an
additional finding that a person:

(a) Has previously been subject to an enforcement action for
the same or similar type of violation of the same statute or rule;
or

(b) Has been given previous notice of the same or similar type
of violation of the same statute or rule; or

(c) The violation has a probability of placing a person in
danger of death or bodily harm; or

(d) Has a probability of causing more than minor environmental
harm; or

(e) Has a probability of causing physical damage to the
property of another in an amount exceeding one thousand dollars.

(2) In the alternative, a penalty may be issued to a person by
the department alone, or jointly with local government for
violations which do not meet the criteria of subsection (1)(a)
through (e) of this section, after the following information has
been provided in writing to a person through a technical assistance
visit or a notice of correction:

(a) A description of the condition that is not in compliance
and a specific citation to the applicable law or rule;

(b) A statement of what is required to achieve compliance;
(c) The date by which the agency requires compliance to be

achieved;
(d) Notice of the means to contact any technical assistance

services provided by the agency or others; and
(e) Notice of when, where, and to whom a request to extend the

time to achieve compliance for good cause may be filed with the
agency.

Furthermore, no penalty shall be issued by the department
until the individual or business has been given a reasonable time
to correct the violation and has not done so.

(3) Amount of penalty.  The penalty shall not exceed one
thousand dollars for each violation.  Each day of violation shall
constitute a separate violation.

(4) Aiding or abetting.  Any person who, through an act of
commission or omission procures, aids or abets in the violation
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shall be considered to have committed a violation for the purposes
of the civil penalty.

(5) Notice of penalty.  A civil penalty shall be imposed by a
notice in writing, either by certified mail with return receipt
requested or by personal service, to the person incurring the same
from the department and/or the local government, or from both
jointly.  The notice shall describe the violation, approximate the
date(s) of violation, and shall order the acts constituting the
violation to cease and desist, or, in appropriate cases, require
necessary corrective action within a specific time.

(((6) Application for remission or mitigation.  Any person
incurring a penalty may apply in writing within thirty days of
receipt of the penalty to the department or local government for
remission or mitigation of such penalty.  Upon receipt of the
application, the department or local government may remit or
mitigate the penalty only upon a demonstration of extraordinary
circumstances, such as the presence of information or factors not
considered in setting the original penalty.

When a penalty is imposed jointly by the department and local
government, it may be remitted or mitigated only upon such terms as
both the department and the local government agree.))

AMENDATORY SECTION (Amending Order 95-17, filed 9/30/96, effective
10/31/96)

WAC 173-27-290  Appeal of civil penalty.  (1) Right of appeal.
Persons incurring a penalty imposed by the department or imposed
jointly by the department and local government may appeal the same
to the shorelines hearings board.  Appeals to the shorelines
hearings board are adjudicatory proceedings subject to the
provisions of chapter 34.05 RCW.  Persons incurring a penalty
imposed by local government may appeal the same to the local
government legislative authority.

(2) Timing of appeal.  Appeals shall be filed within thirty
days of the date of receipt of ((notice of)) the penalty ((unless
an application for remission or mitigation is made to the
department or local government.  If such application is made,
appeals shall be filed within thirty days of receipt of local
government's and/or the department's decision regarding the
remission or mitigation)).  The term "date of receipt" has the same
meaning as provided in RCW 43.21B.001.

(3) Penalties due.
(a) Penalties imposed under this section shall become due and

payable thirty days after receipt of notice imposing the same
unless application for remission or mitigation is made or an appeal
is filed.  Whenever an application for remission or mitigation is
made, penalties shall become due and payable thirty days after
receipt of local government's and/or the department's decision
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regarding the remission or mitigation.  Whenever an appeal of a
penalty is filed, the penalty shall become due and payable upon
completion of all review proceedings and upon the issuance of a
final decision confirming the penalty in whole or in part.

(b) If the amount of a penalty owed the department is not paid
within thirty days after it becomes due and payable, the attorney
general, upon request of the department, shall bring an action in
the name of the state of Washington to recover such penalty.  If
the amount of a penalty owed local government is not paid within
thirty days after it becomes due and payable, local government may
take actions necessary to recover such penalty.

(4) Penalty recovered.  Penalties recovered by the department
shall be paid to the state treasurer.  Penalties recovered by local
government shall be paid to the local government treasury.
Penalties recovered jointly by the department and local government
shall be divided equally between the department and the local
government unless otherwise stipulated in the order.


